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50 ZIMMEEMAN v. DEVIN. 

Supreme Court of Michigan. 
ZIMMERMAN v. DEVIN. 

Where a physician agrees in writing, for a valuable consideration, not to practice 
his profession in a certain city or in its vicinity, he is bound by his contract, and the 
remedy against him is by injunction. The injunction, however, should be precise, 
and define exactly what is meant by " in its vicinity. ' ' A distance of ten miles 
from the city limits on every side is suggested as being a proper area in this case. 

Appeal from Barry. 

Clement Smith, for complainant. 

Khappen £ Van Arman, for defendant and appellant. 

The opinion of the court was delivered by 

Sherwood, J. — The parties in this case are both practising phy- 
sicians residing in the city of Hastings, and carrying on the busi- 
ness of their profession. On the 4th day of June 1881, the de- 
fendant entered into the following contract with the complainant : 
" In consideration of the sum of $500, to me in hand paid, this 
4th day of June, A. D. 1881, by Frank B. Zimmerman, M.D., the 
receipt whereof is hereby acknowledged and confessed, I agree as 
follows : To remain in the city of Hastings and vicinity, in the 
active practice of medicine with said Zimmerman, for a period not 
exceeding six months from this date, and to divide equally the re- 
ceipts from said practice with him. At the end of six months from 
this date, I agree to relinquish and yield up to him my practice, 
and remove from said city and vicinity, and refrain from practising 
medicine in said city and vicinity, after said six months, for at least 
the term of five years immediately succeeding said six months, and 
I reserve the right to remove from said city and give up said prac- 
tice as aforesaid any time after this date and before said six months 
shall expire." By agreement of the parties the time for defendant to 
quit practice and leave said city was extended until the 1st day of 
April 1882. 

Complainant's bill avers that the said defendant, instead of com- 
plying with his agreement to quit practice in the city of Hastings 
and vicinity, thus made with the complainant, when said 1st day of 
April arrived absolutely refused so to do, and from that time to 
the present has continued to practice his profession in Hastings 
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and vicinity, and avers his intention to continue his practice 
there. 

The answer admits defendant's continuance in practice at Has- 
tings, and avers his right to continue by reason of certain under- 
standings and dealings between the parties had subsequent to the 
making of the contract. The case was heard at the Barry circuit 
on pleadings and proofs, and the circuit judge made a decree in 
accordance with the prayer of complainant's bill. 

Upon an examination of the record we think the conclusion of 
the circuit judge was correct. It very clearly shows a failure of 
the defendant to comply with his written agreement with the com- 
plainant and which non-compliance, according to the testimony of 
defendant himself, could scarcely fail to be an injury to com- 
plainant. 

A discussion of the testimony is unnecessary, and could serve 
no useful purpose. It is sufficient to say the equity of the case 
is clearly shown to be with the complainant, and but one thing 
requires further notice — the decree restrains the defendant from 
practising his profession " in the city of Hastings and vicinity." 
This clause of the decree is somewhat indefinite as to the extent 
of territory to which it applies, and may give rise to further mis- 
understanding between the parties. For the purpose of obviating 
any difficulty of this kind, the decree made by the circuit judge 
should be so modified as to make certain the limits of its oper- 
ation. Of course, the extent of territory included in the term 
" vicinity of the city" must necessarily depend in a great measure 
upon the size of the city, its location and particular surroundings ; 
and under all the circumstances as they appear upon this record, 
I think the territory surrounding the city for the distance of ten 
miles from its corporate boundaries a reasonable limitation, and 
one which may be safely regarded within the contemplation of the 
parties when they made their contract. 

The decree at the circuit court should be modified accordingly, 
and, thus modified, must be affirmed, with costs. 

Campbell and Cooley, JJ., concurred. 

Graves, C. J. — I agree with the court below that the case es- 
tablished by complainant entitled him to relief, and I also agree 
that the proper mode of relief is by injunction. But I think the 
decree ought to be more precise. It pursues the wording of the 
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agreement, that the defendant should forbear business in the city 
of Hastings and "vicinity," and fails to prescribe what ter- 
ritory the parties understood by this expression. They meant 
by it to identify the space from which the defendant was to be 
excluded, but they did not use it as amounting to a definite 
description. The word itself is entirely indefinite as a term of 
description of the bounds of the territory, and it fails to fix in 
such manner as it should, for the purpose of an injunction, the 
particular limits which the defendant is not to pass. The defend- 
ant is entitled to be informed, on the face of the injunction, when 
he is not to act under peril of attachment, and it ought not to 
be left as a matter of speculation or conjecture. I am inclined to 
think that the sense of the parties is substantially answered by 
regarding the city limits, and a space extending ten miles on all 
sides therefrom, as the area from which the defendant was to be 
excluded, and I think the decree should be so varied as to corre- 
spond with this view, and in all other respects affirmed. 



The rule laid down in the leading 
English ease upon the subject, is to the 
effect that all general restraints of trade 
are void : Mitchell v. Reynolds, 1 P. 
Wms. 181. Still the objection that it 
is in restraint of trade, if certain other 
conditions are complied with, will not 
invalidate the contract. What these are 
will be our purpose to note. The case 
of Lange v. Werk, 2 Ohio St. 519, the 
leading American authority, holds that 
to render a contract in restraint of trade 
valid, it must appear, 1st, That the 
restraint is partial. 2d, That it is 
founded on good consideration. 3d, 
That it is reasonable and not oppres- 
sive : Bremer v. Marshall, 4 C. E. Green 
Ch. 537 ; Wright v. Ryder, 35 Cal. 342. 

It is generally conceded that while a 
restraint is under certain circumstances 
void, yet, where certain limitations are 
imposed it becomes valid : Smattey v. 
Greene, 52 Iowa 241 ; Hedge v. Lowe, 
47 Id. 137 ; Cook v. Johnson, 47 
Conn. 175 ; Curtis v. Gokey, 68 N. Y. 
300 ; Ellis v. Jones, 56 Ga. 504 ; 
Hoagland v. Segur, 38 N. J. L. 230. 
(Compare Doty v. Martin, 32 Mich. 



462) : Dioight v. Hamilton, 113 Mass. 
175 ; Peltz v. Mchele, 62 Mo. 171 ; 
Oregon Steam Nav. Co. v. Winsor, 20 
Wall. 64; Perkins v. Clay, 54 N. H. 
518; Maier v. Homan, 4 Daly 168; 
Guerand v. Dandelet, 32 Md. 561 ; 
Warfield v. Booth, 33 Id. 63; Morse 
Twist Drill Co. v. Morse, 103 Mass. 
73 ; Jenkins v. Temples, 39 Ga. 655 ; 
Gillis v. Hall, 2 Brews. 342. 

The Restraint must be Partial. 
— It was early decided that a contract 
which was not partial in one or more 
particulars, was void. The restraint 
may be partial in respect of space, of 
time, and also in respect of the class of 
work done. Thus in Gale v. Reed, 8 
East 80, the defendant covenanted not 
to exercise the business of a ropemaker 
during his life, except on government 
contracts, and the court held it good. 
The court also upheld the contract in 
Davis v. Mason, 5 T. R. 118, where an 
attorney bound himself not to practise 
within London, and one hundred and 
fifty miles from thence. So, also, the 
contract in Whittaker v. Howe, 3 Beav. 
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383, where attorneys and solicitors 
agreed not to practise in Great Britain 
for the space of twenty years, without 
the consent of the gentlemen to whom 
they had sold their business, was sus- 
tained. " The law will not permit any 
one to restrain a person from doing 
what his own interest and the public 
welfare require that he should do. 
Any deed, therefore, by which a person 
binds himself not to employ his talents, 
his industry or his capital, in any useful 
undertaking in the kingdom, would be 
void. But it may often happen that the 
individual interest and general conveni- 
ence under engagements not to carry on 
trade, or to act in a profession in a 
particular place, proper:" Best, C. J., 
in Homer v. Ashford, 3 Bing. 328. 
Partial restraints were upheld in the fol- 
lowing cases : Davis v. Mason, 5 T. R. 
118; Bunn v. Guy, 4 East 190; 
Whittaker v. Howe, 3 Beav. 383 ; Clerk 
v. Comer, Cas. temp. Hardw. 53 ; 
Proctor v. Sargent, 2 Man. & Gr. 31 ; 
Ramie v. Irvine, 8 Scott N. R. 674 ; 
Leighton v. Wales, 3 M. & W. 545 ; 
Mumford v. Gething, 7 C. B., N. S. 
305 ; Gale v. Reed, 8 East 80 ; Nobles 
v. Bates, 7 Cow. 307 ; Pierce v. Wood- 
ward, 6 Pick. 206; Lange v. Werk, 2 
Ohio St. 520 ; Duffy v. Shockey, 11 Ind. 
71 ; Mott v. Matt, 11 Barb. 128. 

Where the contract entered into by 
the parties is confined in space, it seems 
the proper way is to measure the dis- 
tance by the nearest way of approach to 
the place whence it is to be reckoned : 
Leigh v. Hind, 9 B. & C. 774 ; Atkyns 
v. Kinnier, 4 Ex. 776. 

But it has been also held that where 
no means have been provided in the deed 
for measurement, it should be in a 
straight line : Rex v. Saffron Walden, 
9 Q. B. (N. S.) 76 ; Lake v. Butler, 5 
E. & B. 92 ; Jewell v. Stead, 6 Id. 350 ; 
Duignan v. Walker, 1 Johns. 446 Eng. 

Consideration. — The contract in 
restraint of trade must be founded upon 



an adequate consideration. Says Lord 
Ellenborough : ' ' The restraint on 
one side meant to be enforced, should 
in reason be co-extensive only with the 
benefits meant to be enjoyed on the 
other:" Gale v. Reed, 8 East 86. 

The decisions in the English courts 
are to the effect that the adequacy of the 
consideration will not be inquired into, 
and the parties must act on their own 
idea as to its sufficiency : Archer v. 
Marsh, 6 A. & E. 959 ; Pilkington v. 
Scott, 15 M. & W. 657 ; Hitchcock 
v. Coker, 6 A. & E. 439 ; Leighton v. 
Wales, 3 M. & W. 551. And see 
Guerand v. Dandelet, 32 Md. 561. 
Still if there be a consideration for the 
contract, but it is in restraint of trade, 
it will, therefore, be void : Chappel v, 
Brockway, 21 Wend. 158; Lawrence v. 
Kidder, 10 Barb. 641 ; Pierce v. Fuller, 
8 Mass. 223. In Pierce v. Fuller, 
supra, the court thought the case ap- 
pearing to be a reasonable one, and 
that the consideration of one dollar 
having been fixed and adopted by the 
parties as adequate, was sufficient in 
law. Followed by Perkins v. Lyman, 9 
Mass. 522. See, also, Palmer v. Steb- 
bins, 3 Pick. 188 ; Whitney v. Slayton, 
40 Maine 231. But see Ross v. Sadg- 
beer, 21 Wend. 166, opinion of Bron- 

SON, J. 

It must be Reasonable. — It is 
not sufficient that the restraint be par- 
tial and founded upon consideration. 
The agreement must be reasonable. 
No precise boundary can be laid down, 
within which the restraint would be 
reasonable, and beyond which it would 
be unreasonable. The circumstances of 
each particular case must govern. 
Thus in one case it was held, an agree- 
ment not to practice surgery within ten 
miles of the plaintiff's residence, was 
reasonable and should be supported : 
Davis v. Mason, 5 T. R. 118. So, 
also, a contract entered into by an at- 
torney, by which he agreed not to prac- 
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tise " within London and one hundred 
and fifty miles from thence," was sus- 
tained : Whittaker v. Howe, 3 Beav. 
383. But an agreement by the defend- 
ant, a dentist, that he would abstain 
from practise within one hundred miles 
of York, was held void, on the ground 
that the distance rendered it unreason- 
able : Horner v. Graves, 7 Bing. 743. 
A covenant by a vendor of land, for him- 
self and his assignees, not to sell marl 
from an adjacent tract of land, was held 
unreasonable and void : Brewer v. Mar- 
shall, 4 C. E. Green Ch. 537 ; and so is 
a covenant by the lessee to buy all his 
merchandise at the store of the lessor : 
Crawford r. Wick, 18 Ohio St. 190. 
For other cases where the contract has 
been held reasonable or unreasonable, 
according to the circumstances, see 
Chesman v. Nainby, 2 Str. 739 ; Clerke 
v. Comer, Cas. temp. Hardw. 53 ; 
Davis v. Mason, 5 T. R. 118 ; Bunn v. 
Guy, 4 East 190 ; Whittaker v. Howe, 
3 Beav. 383 ; Leighton v. Wales, 3 M. 
& W. 545 ; Linn v. Sigsbee, 67 111. 75 ; 
Callahan v. Donnolly, 45 Cal. 152 ; 
Maier v. Homan, 4 Daly 168 ; More v. 
Bonnet, 40 Gal. 251 ; Guerand v. Dan- 
delet, 32 Md. 561. 

If the contract is reasonable when 
made subsequent, circumstances do not 
affect its operation : Elves v. Crofts, 10 
C. B. 241 ; Jones v. Lees, 1 H. & N. 
189 ; Cook v. Johnson, 47 Conn. 175. 

In Maltan v. May, 13 M. & W. 511, 
the word " London," was construed to 
mean the city of London ; but it seems 
to be competent to prove in each case in 
what sense the word was used : Beck- 
ford v. Crutwell, 1 M. & Bob. 187 ; 
5 C. & P. 242. But the question of the 
extent of territory included in the name 
of a place, must be left to the jury ; 
neither can it be demurred to because 
of the uncertainty : Blanding v. Sar- 
gent, 33 N. H. 245. 

If the restriction as to place be not 
unreasonable, the fact that it is indefi- 



nite as to time does not invalidate the 
contract : Bowser v. Bliss, 7 Blackf. 
344 ; Beard v. Dennis, 6 Porter 204 : 
McClurg's Appeal, 8 P. P. Smith 51 ; 
Cook v. Johnson, 47 Conn. 175 ; and 
where the covenant is valid at common 
law, it will be specifically enforced in 
equity; McClurg's Appeal, supra; Beard 
v. Dennis, supra ; Palmer v. Graham, 1 
Parsons 's Eq. 476. 

In Nobles v. Bates, 7 Cow. 307, the 
agreement not to carry on a certain 
trade within twenty miles of a certain 
stand, was held binding. See Alger v. 
Thacher, 19 Pick. 51 ; Vickery v. 
Welch, 19 Id. 523.; Ross v. Sadgbeer, 
21 Wend. 166 ; Jarvis v. Peck, 1 Hoff. 
Ch. 479 ; Grasselli v. Lowden, 11 Ohio 
St. 349. 

There is some conflict as to the divis- 
ibility of these contracts. Thus, where 
a contract was made not to carry on a 
certain business in the United States or 
a specified county therein, it was held 
that while the contract was void as to 
the former, it might be sustained as to 
the latter, upon the authority of Green 
v. Price, 13 M. & W. 698 ; Beard v. 
Dennis, 6 Porter (Ind.) 204 ; contra, 
More v. Bonnet, 40 Cal. 251. 

Injunction seems to be the proper 
remedy, where a breach of the agree- 
ment is threatened, in cases of this 
nature : Benwell v. Inus, 24 Beav. 307 ; 
Hodgson v. Cappard, 30 L. J. Ch. 20 ; 
McClurg's Appeal, 8 P. F. Smith 51 ; 
Butler v. Burleson, 16 Vt. 176 ; Whit- 
taker v. Howe, 3 Beav. 383 ; Morris v. 
Colman, 18 Vesey 436 ; Rolfe v. Rolfe, 
15 Simm. 88 ;. Nicholls v. Stretton, 7 
Beav. 42 ; Harrison v. Gardner, 2 
Madd. 198; Howard v. Woodward, 10 
Jur. N. S. 1123; Doty v. Martin, 32 
Mich. 462 ; Morgan v. Perhamus, 36 
Ohio St. 517 ; Dwight v. Hamilton, 113 
Mass. 175. 

Addison G. McKban. 

Detroit, Mich. 



